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Note by the editor: the former items 6–9 (Decisions of the ICTY and ICTR, Decisions of national courts,
national legislation) have not been continued and can be consulted in the previous edition at pp. 149–151.

Content

mn.
A. Introduction/General remarks (Ambos) ............................................................. 1
B. Analysis and interpretation of elements ............................................................ 3

I. Paragraph 1: List of crimes ........................................................................... 3
1. Chapeau (Ambos) ....................................................................................... 3

a) ‘For the purpose of this Statute’ ........................................................ 6
b) ‘any of the following acts’ ................................................................... 14
c) ‘committed as part of a[n] … attack’............................................... 15
d) ‘widespread or systematic attack directed against any civilian

population’ ............................................................................................. 19
e) ‘directed against any civilian population’........................................ 25
f) ‘with knowledge of the attack’ ........................................................... 28
g) Special remarks ..................................................................................... 30

2. The different subparagraphs.................................................................... 32
a) ‘Murder’ (Stahn) ................................................................................... 32
b) ‘Extermination’ ...................................................................................... 44
c) ‘Enslavement’ ......................................................................................... 48
d) ‘Deportation or forcible transfer of population’ ............................ 54

aa) ‘Deportation’ .................................................................................. 56
bb) ‘forcible transfer of population’ ................................................. 59

e) ‘Imprisonment or other severe deprivation of physical liberty’ 65
aa) ‘Imprisonment’ .............................................................................. 67
bb) ‘rules of international law’ .......................................................... 69

f) ‘Torture’ ................................................................................................ .. 71
g) ‘Rape … or any other form of sexual violence of comparable

gravity’ (Powderly/Hayes) ................................................................... 73
aa) ‘Rape’ ............................................................................................... 82
bb) ‘sexual slavery’ ............................................................................... 95
cc) ‘enforced prostitution’.................................................................. 105
dd) ‘forced pregnancy’......................................................................... 110
ee) ‘enforced sterilisation’ .................................................................. 111
ff) ‘any other form of sexual violence of comparable gravity’.... 115
gg) Special remarks.............................................................................. 133

h) ‘Persecution’ ........................................................................................... 141
aa) Definition........................................................................................ 143
bb) ‘against any identifiable group or collectivity’........................ 145
cc) ‘grounds’.......................................................................................... 154

aaa) ‘political, racial, national, ethnic, cultural, religious,
gender … or other grounds’............................................. 157

bbb) Other grounds universally recognised ........................... 173
ccc) Connection with acts referred to in this paragraph or

crimes within the jurisdiction of the Court .................. 175
i) ‘Enforced disappearance of persons’ (van den Herik/
Braga da Silva) ...................................................................................... 177

j) ‘The crime of apartheid’...................................................................... 183
k) ‘Other inhumane acts’ (Stahn) .......................................................... 188

aa) Assessment and similarity in character ................................... 192
bb) Intentionally causing results ....................................................... 195

aaa) Intention ............................................................................... 196
bbb) ‘great suffering, or serious injury to body or to

mental or physical health’................................................. 197
cc) Special remarks.............................................................................. 199

Crimes against humanity Art. 7

Ambos/Braga da Silva/Hayes/Powderly/Stahn/van den Herik 141



II. Paragraph 2: Definitions of crimes or their elements............................. 200
1. ‘Attack’ (Ambos) ......................................................................................... 200

a) ‘course of conduct involving the multiple commission of acts’ 202
b) ‘against any civilian population’........................................................ 203
c) Connection with State or organisational policy ............................ 204

2. ‘Extermination’ (Stahn) ............................................................................ 212
a) Main elements ....................................................................................... 212
b) ‘intentional infliction of conditions of life’ ..................................... 219

3. ‘Enslavement’ .............................................................................................. 220
a) exercise of powers of ownership ....................................................... 220
b) trafficking ............................................................................................... 222

4. ‘Prohibited movements of population’.................................................. 225
a) ‘Deportation’ .......................................................................................... 226

aa) ‘lawfully present’............................................................................ 227
bb) Without permitted grounds........................................................ 228

b) ‘forcible transfer’ ................................................................................... 229
aa) ‘lawfully present’............................................................................ 230
bb) Without permitted grounds........................................................ 233
cc) Mental element.............................................................................. 234

5. ‘Torture’................................................................................................ ........ 235
a) ‘intentional’ ............................................................................................ 235
b) ‘severe pain or suffering’ ..................................................................... 236
c) Persons in custody or under control................................................ 238
d) Exception for pain or suffering ‘inherent in or incidental to

lawful sanctions’.................................................................................... 239
e) Special remarks ..................................................................................... 240

6. ‘Forced pregnancy’ (Powderly/Hayes).................................................... 242
a) ‘unlawful confinement’ ........................................................................ 246
b) ‘forcibly made pregnant’ ..................................................................... 247
c) ‘intentional’ ............................................................................................ 248
d) National laws regarding pregnancy.................................................. 251

7. ‘Persecution’ ................................................................................................ 252
a) ‘intentional and severe deprivation of fundamental rights’ ........ 253
b) ‘by reason of the identity of the group or collectivity’ ................ 265

8. ‘The crime of apartheid’ (van den Herik/Braga da Silva)................. 266
a) Similar inhumane acts ......................................................................... 267
b) Context with ‘an institutionalised regime of systematic

oppression and domination’ .............................................................. 268
c) Domination of ‘one racial group over any other’ ......................... 269
d) ‘intention of maintaining that regime’............................................. 270
e) Special remarks ..................................................................................... 271

9. ‘Enforced disappearance of persons’...................................................... 272
a) ‘arrest, detention or abduction of persons’ ..................................... 273
b) Participation of a State or a political organisation ....................... 274
c) Refusal to acknowledge or to give information............................. 275
d) Intention to remove from the protection of the law.................... 276
e) ‘for a prolonged period of time’ ........................................................ 277
f) Special remarks ..................................................................................... 278

III. Paragraph 3: Definition of gender (Powderly/Hayes) ............................. 279

A. Introduction/General remarks*

1 The definition of Crimes against Humanity (‘CaH’) has evolved and become further
clarified since this concept first received explicit international legal recognition in the St.
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Petersburg Declaration of 1868 limiting the use of explosive or incendiary projectiles as
‘contrary to the laws of humanity’.1 The concept received further recognition when the
First Hague Peace Conference in 1899 unanimously adopted the Martens Clause as part
of the Preamble to the Hague Convention respecting the Laws and Customs of War on
Land.2 The Martens Clause has been incorporated virtually unchanged in most
subsequent humanitarian law treaties.3 The first formal reference to some of the crimes
which would be included in the concept of CaH was given in the Declaration of France,
Great Britain and Russia on 24 May 1915 denouncing the massacres by the Ottoman
Empire of Armenians in Turkey as ‘crimes against humanity and civilisation for which
all the members of the Turkish Government will be held responsible together with its
agents implicated in the massacres’.4 The novelty was, of course, that the crimes were
committed by citizens of a State against their own fellow citizens, not against those of

1 Declaration Renouncing the Use, in Time of War, of Explosive Projectiles under 400 Grammes
Weight, 11 Dec. 1868. (The parties agreed to draw up additional instruments ‘in view of future
improvements which science may effect in the armament of troops, in order to maintain the principles
which they have established, and to conciliate the necessities of war with the laws of humanity’). There
were earlier uses of the phrase, but often the link with the twentieth century concept of CaH is either
tenuous or non-existent. For example, in 1794, Maximilien de Robespierre called Louis XVI a ‘criminal
toward humanity’, but most of ‘crimes’ of the ‘tyrant’ – primarily his conspiracy in league with foreign
countries against the government that deposed him, were not specifically identified in his speech and are
far removed from the current understanding of what constitutes CaH. Robespierre, in: Bryan, Orations
(1906) 380. – More likely, the concept owes more to natural law thinking in some of the early writings on
international law, such as Grotius’s views on the natural law limits on the use of armed force in De Jure
Belli Ac Pacis (On the Law of War and Peace) and Emmerich de Vattel’s concept of ‘offices of humanity’,
binding men and nations alike, which were founded on the laws of nature, The Law of Nations or the
Principles of Natural Law (1758) Book II, Ch. 1, para. 2. In the early 19th century, a U.S. Attorney General,
citing Grotius, declared that acts of ‘extreme atrocity’ involved ‘crimes against mankind’. 1 Opinion.
Attorney General (1821) 509, 513. The Reverend T. Parker in 1854 called the US Fugitive Slave Bill a new
CaH (Parker, The New CaH (1854)). In 1874, the American editor and leading proponent of public
reform, G.W. Curtis, also called slavery a ‘CaH’, in: Norton, Orations (1894) 208. In 1906, in an article
that was not published until 1921, R. Lansing, later U.S. Secretary of State and participant in the Versailles
Peace Conference (see below fn. 6), stated that the slave trade, along with piracy, was an example of a
‘CaH’ over which any State could exercise universal jurisdiction (Lansing (1921) 15 AJIL 13, 25).

2 Hague Convention respecting the Laws and Customs of War on Land of 1899, Preamble (‘Until a
more complete code of the laws of war is issued, the High Contracting Parties think it right to declare
that, in cases not included in the Regulations adopted by them, populations and belligerents remain under
the protection and empire of the principles of international law, as they result from the usages established
between civilised nations, from the laws of humanity and the requirements of the public conscience’). The
Martens Clause is named after the Russian diplomat who drafted it, see Bassiouni, CaH (2011) 88, fn. 7;
Lippman (1997) 17 BCThirdWorldLJ 171, 173; Meron, Humanisation IL (2006) 16 ff.; Hankel, in: Hankel,
Macht (2008) 414, 428–9; Salter and Eastwood (2011) 2 JIHumLStud 216, 251 ff.; id., in: Behrens and
Henham, Genocide (2013) 20; Stahn, Introduction ICL (2019) 52 ff.

3 See, e. g., Hague Convention (IV) Respecting the Laws and Customs of War on Land 1907, Preamble,
para. 8; Article 63 Convention for the Amelioration of the Condition of the Wounded and Sick in Armed
Forces in the Field (First GC), 12 Aug. 1949, 6 UST 3114, 75 UNTS 31; Article 62 Convention for the
Amelioration of the Condition of the Wounded, Sick and Shipwrecked Members of Armed Forces at Sea
(Second GC), 12 Aug. 1949, 6 UST 3217, 75 UNTS 85; Article 142 Convention Relative to the Protection
of Prisoners of War (Third GC), 12 Aug. 1949, 6 UST 3316, 75 UNTS 135; Article 158 Convention
Relative to the Protection of Civilian Persons in Time of War (Fourth GC), 6 UST 3516, 75 UNTS 287;
Article 1(2) Add. Prot. I; Preamble Add. Prot. II.

4 Declaration of France, Great Britain and Russia, 24 May 1915, quoted in Schwelb (1946) 23 BYbIL
178, 181. The date of 28 May 1915 in this article is a misprint. Dadrian (1989) 14 YaleJIL 221, 262,
fn. 129. The history of the drafting of the Declaration remains to be fully explored, but the concept
appears to reflect in part the similar justifications advanced by Western countries for earlier diplomatic
protests and military humanitarian interventions to protect minorities in Lebanon, Romania and Turkey.
See U.S. v. Altstötter (Justice Trial), Judgment, U.S. Military Tribunal, Nuremberg, Germany, 4 Dec. 1947,
4 LRTWC 1 (HMSO 1947). See also UNWCC, History (1948) 35; Cerone (2008) 14 NewEngJI&CompL
191, 191–2.
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another State.5 The 1919 Versailles Peace Conference Commission supported individual
criminal responsibility for violations of ‘the laws of humanity’, including murders and
massacres, systematic terrorism, putting hostages to death, torture of civilians, deliberate
starvation of civilians, rape, abduction of girls and women for the purposes of enforced
prostitution, deportation of civilians, internment of civilians under inhuman condi-
tions, forced labour of civilians in connection with the military operations of the
enemy, imposition of collective penalties and deliberate bombardment of undefended
places and hospitals.6 In 1920, Turkey agreed in the Treaty of Sèvres to bring to justice
those responsible for such crimes against Armenians which were committed after the
outbreak of the First World War and recognised the concurrent jurisdiction of the
courts of the Allies over these crimes; it also conducted several trials of Turkish
officials for these crimes.7 Historically, the relevant conduct has been understood
broadly, perhaps even going so far as to treat CaH in an equivalent manner to human
rights and encompassing a wide range of conduct, performed by either State or non-
State actors, and in times of war or peace.8 In any case, it is fair to argue in light of the
instruments just mentioned that CaH had already been embedded in CIL before the
Nuremberg trials.9

2 Since WW II, CaH have been repeatedly recognised in international instruments
as part of international law;10 in 2013, the ILC started to work on a comprehensive

5 Similarly, in the Nuremberg trials ‘CaH’ were dealt with as crimes committed by Germans against
fellow Germans; cf. Article 6(c) IMT Charter, as amended by the Prot. to Agreement and Charter,
London, 6 Oct. 1945; see also Clark, in: Ginsburgs and Kudriavtsev, Nuremberg (1990) 177, 195–8.

6 Commission of the Responsibility of the Authors of the War and on Enforcement of Penalties, Report
Presented to the Preliminary Peace Conference, Versailles, March 1919, Conference of Paris, Carnegie
Endowment for International Peace, Division of International Law, Pamphlet No. 32, Annex, which
recommended the establishment of a high tribunal to try persons belonging to enemy countries who were
guilty of ‘offences against the laws and customs of war or the laws of humanity’. Somewhat ironically, in
the light of his then unpublished article of 1906 (Lansing (1921) 15 AJIL 13, 25), Robert Lansing, as an
American member of the Commission, joined his fellow US member, James Brown Scott and the two
Japanese members in dissenting from this conclusion on the ground that the particular acts listed were
not recognised as crimes under international law.

7 Arts. 226, 230 Treaty of Peace Between the Allied Powers and Turkey (Treaty of Sevrès), 10 Aug.
1920, reprinted in (1921) 15 AJIL 179 (Supp.). Although this treaty was signed by Turkey and 21 other
countries, it was never put into effect and was replaced by the Treaty of Lausanne, which did not provide
for such prosecutions. See Treaty of Peace Between the Allied Powers and Turkey (Treaty of Lausanne),
24 Jul. 1923, 28 LNTS 11, reprinted in (1924) 18 AJIL 1 (Supp.). For an account of these trials, see
Dadrian (1989) 14 YaleJIL 221, 291–334.

8 Cf. Paust, in: Paust et al., ICL (2013) 777.
9 Cf. Robinson (1999) 93 AJIL 43, 44; Mettraux, CaH (2020) 1.2.
10 The relevant provisions adopted before 1998 include: Article 6(c) IMT Charter; Article II (1)(c)

Allied CC Law No. 10, Punishment of persons guilty of war crimes, crimes against peace and against
humanity (Allied CC Law No. 10), 20 Dec. 1945; Article II (1)(c), Official Gazette of the CC for Germany,
No. 3, Berlin, 31 Jan. 1946; Article 5(c) IMTFE Charter; Principle VI(c) of the 1950 Principles of
International Law Recognised in the Charter of the Nuremberg Tribunal and in the Judgment of the
Tribunal (Nuremberg Principles), ILC Report on Principles of the Nuremberg Tribunal, 29 Jul. 1950, 5
UN GAOR Supp. (No. 12) 11, UN Doc. A/1316 (1950); Article 2(10) (inhuman acts) ILC Draft Code
1954; Article 1(b) Convention on the Non-Applicability of Statutory Limitations for War Crimes and
CaH, adopted by GA Res. 2391 (XXIII) of 26 Nov. 1968; the 1973 International Convention on the
Suppression and Punishment of the Crime of Apartheid, adopted in GA Res. 3068 (XXVIII), 30 Nov.
1973; Article 5 ICTY Statute; Article 3 ICTR Statute and Article 18 ILC Draft Code 1996. Since the Rome
Statute’s adoption in 1998, CaH have been included in Article 5, UNTAET Reg. 2000/15 (establishing the
Special Panels for Serious Crimes, Dili, East Timor), 6 Jun. 2000; Article 2 SCSL Statute; Article 5 ECCC
Law; Article 3 Loi organique No. 15.003 portant création organisation et fonctionnement de la cour pénale
spéciale de la République Centrafricaine (Law of the Special Criminal Court of the CAR), 3 Jun. 2015;
Article 13 KSC Law, 3 Aug. 2015. The increase in the number of acts expressly listed as CaH is less an
expansion of the scope of CaH than the giving of more precise definitions to conduct that was or would
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Convention on CaH.11 Definitions in the different instruments are, however, vague
and, in many respects, inconsistent with regard to, for instance, the different
approaches as to whether the CaH are linked to an armed conflict,12 or are to
be considered as mere peace crimes.13 The scope of these definitions and their
interpretation by international and national tribunals and courts will be discussed
below.

B. Analysis and interpretation of elements

I. Paragraph 1: List of crimes

1. Chapeau

3Article 7 represents both a ‘codification’ and a ‘progressive development’ of international
law within the meaning of Article 13 UN Charter.14 It unites the distinct legal features
which may be thought of as the ‘common law’ of CaH.15 The chapeau of para. (1) of
Article 7 establishes the jurisdictional threshold of the Court over CaH under the Statute,
while subpara. (2)(a) defines this threshold in greater detail (see below mn. 200 ff.).16 It
captures the essence of such crimes, namely that they are acts which occur during a
widespread or systematic attack on any civilian population in either times of war or peace.
The drafting history of this provision reveals that little consensus existed in respect of most
of these elements before the Diplomatic Conference in Rome.
Thus, a more in-depth scrutiny going beyond the mere analysis of the positive law is

required in order to understand the rationale of CaH. Historical facts suggest con-
ceptualizing them as State crimes in a broad sense.17 This definition is problematic,
however, for two reasons. First, it is limited to the classical relation between a State and
its citizens residing in its own territory, leaving out other extraterritorial State-citizen
relations and relations between a State and foreign citizens;18 second, it does not
account for non-State actors, at least not explicitly. Replacing ‘State’ by ‘non-State actor’
to accommodate the concept to the now recognised standing of the latter as a potential
perpetrator of CaH seems inadequate, however, since there is clearly a difference

have been considered in the category of other inhumane acts under the Nuremberg IMT Charter or were
identified as such, in the Peace Conference Commission Report 1919.

11 See for the work in progress Murphy (2018) 16 JICJ 679, 680–1; Sadat (2018) 16 JICJ 683, 689 ff.;
Kreß and Garibian (2018) 16 JICJ 909, 909 ff. (‘solid groundwork has been laid’). The (first) Draft was
adopted at the 69th session of the ILC (ILC, Report sixty-ninth session, 1 May- 2 Jun. and 3 Jul.-4 Aug.
2017, A/72/10, Aug. 2017, 9) and the UN GA noted the completion of the first reading of the draft articles
on 7 Dec. (A/RES/72/116).

12 See Article 5 ICTY Statute and Article 6(c) IMT Charter.
13 See Article 3 ICTR Statute.
14 See also Clark, in: Clark et al., Russia (2001) 139, 139–156.
15 Luban (2004) 29 YaleJIL 85, 93 ff., summarizing these legal features as follows (at 108): ‘CaH are

international crimes committed by politically organised groups acting under color of policy, consisting of
the most severe and abominable acts of violence and persecution, and inflicted on victims because of their
membership in a population or group rather than their individual characteristics’.

16 The ILC Draft Statute 1994 did not include any definition for CaH, which had been proposed as a
crime within the Court’s jurisdiction in Article 20.

17 Cf. Richard Vernon’s classical definition in Vernon (2002) 10 JPolPhilosophy 231, 233, 242, 245: ‘a
moral inversion, or travesty, of the State’, ‘an abuse of State power involving a systematic inversion of the
jurisdictional resources of the State’, ‘a systematic inversion: powers that justify the State are, perversely,
instrumentalised by it, territoriality is transformed from a refuge to a trap, and the modalities of
punishment are brought to bear upon the guiltless’.

18 See the convincing criticism of Luban (2004) 29 YaleJIL 85, 94, fn. 28.
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between a State’s obligation under international law to guarantee the rule of law and
protect its citizens and a similar (emerging) duty of a non-State actor over the territory
under its control. Therefore, a concept of CaH which does not deny their eminent
political connotation, but yet downplays the focus on the entity behind these crimes is
more convincing.19 ‘CaH’, understood in this way, intend to provide penal protection
against the transgression of the most basic laws protecting our individuality as political
beings and our social entity as members of political communities. They protect both,
being international crimes, the collective legal interests of international peace and
security,20 but also more concrete individual legal interests such as life, bodily integrity,
liberty, and personal autonomy and thus ultimately human dignity.21

That also answers another unresolved question since the inception of the concept of
CaH, namely whether they were crimes that were particularly inhumane or crimes
against a collective body of individuals. Probably the best answer is that they are both,22

a double assault on individuality (the individual and political ‘quality of being human’,
‘humanness’) and groups (‘the set of individuals’, ‘sociability’, ‘humankind’).23 There
was no fundamental disagreement over the prerequisite that the acts must be committed
as part of an attack on any civilian population.24 However, it was unresolved whether
these acts needed to take place during armed conflict, and if they had to occur on
discriminatory grounds.25 It is evident from the chapeau of Article 7 that the State
delegates finally decided not to include either of these requirements.26

4 Another point of divergence arose over whether the attack had to be both widespread
and systematic, or only one or the other.27 It seems to clearly follow from the chapeau
that the matter was resolved in favour of the alternative formulation. Indeed, this was
also the approach taken by the UNWCC speaking of crimes ‘which either by their
magnitude and savagery or by their large number or by the fact that a similar pattern
was applied … endangered the international community or shocked the conscience of

19 Ambos, Treatise ICL II (2014) 47, fn. 14 and main text.
20 See the Preamble of the ICC Statute, para. 3.
21 Further on the protected legal interests, see Ambos, Treatise ICL II (2014) 48–9, with further

references; Werle and Jessberger, Principles ICL (2020) 379; Satzger, ICL (2018) § 14, mn. 32; id.,
Internationales Strafrecht (2018) § 16, mn. 32.

22 The following two examples suffice to illustrate the divide. On the one hand J.G. Barsegov, a member
of the International Law, noted during the 1989 session that ‘[i]n Russian as in English and French, the
term ‘humanity’ could mean both ‘mankind’ and the moral concept whose antonym was ‘inhumanity’.
That terminological ambiguity clearly showed that there was a conceptual problem. In order to remove
the ambiguity, it was necessary to go back to the sources.’ See in the 24 May 1915 Declaration by France,
Great Britain and Russia (above fn. 4) the crimes in question had been characterised as ‘CaH’ in the sense
of ‘crimes against mankind’ 1 YbILC 10 (1989) (overlooking the use of the term ‘laws of humanity’ in the
St. Petersburg Declaration 1868 and the Martens Clause of 1899 which can be seen as emphasizing the
concept of humaneness rather than the idea of an attack against ‘mankind’. On the other hand, Cassese
emphasizes the former concept in: Cassese et al., Rome Statute I (2002) 353, 360 (‘They are particularly
odious offences in that they constitute a serious attack on human dignity or a grave humiliation or
degradation of one or more human beings’).

23 See Luban (2004) 29 YaleJIL 85, 86 ff.; Vernon (2002) 10 JPol’lPhilosophy 231, 237 ff., while critical of
the element of humanness (see 237), shares the idea of an attack on humankind in the sense of entity and
diversity; on humanity as the basis of CaH see Nollez-Goldbach, in: Kastner, ICL (2018) 94 ff.; for good
overview of the theoretical justifications Stahn, Introduction ICL (2019) 53 ff.; see also Ambos, Treatise
ICL II (2014) 48, fn. 18–20.

24 Ad Hoc Committee Report, paras. 77–80; PrepCom I 1996, paras. 82–90; PrepCom Decisions Feb.
1997, 4–6; PrepCom Draft 1998, 30–3.

25 Ibid.
26 Article 3 of the ILC Draft of 2017, follows this approach adopting the ICC definition. Note however

that the crime of persecution requires that the acts be committed on certain discriminatory grounds
(Article 7(1)(h) ICC Statute).

27 See below mn. 19 ff.

Part 2. Jurisdiction, Admissibility and Applicable LawArt. 7 4

146 Ambos


