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Introduction

Educational equality has long been a vital concept in U.S. law and policy.
While its roots stretch back to the founding of the United States, edu-
cational equality took center stage in law and policy with the Supreme
Court’s decision in Brown v. Board of Education in 1954 and subsequent
civil rights decisions and legislation.* Since the civil rights era, the concept
of educational equality has remained markedly durable and has animated
major school reform efforts, including desegregation, school finance
reform, the education of students with disabilities and limited English pro-
ficiency, the various iterations of the Elementary and Secondary Education
Act (ESEA) since 19635, and school choice (including charter schools and
voucher policies).> This concept continues to find expression in major edu-
cation policies currently being implemented that have commanded sig-
nificant attention from the White House and the American public more
generally, such as the No Child Left Behind Act (NCLB) and the American
Recovery and Reinvestment Act (ARRA) (which is popularly referred to
as the federal “Stimulus™).3 As such, the concept of educational equality
has dramatically transformed since Brown as legal and policy movements
appear, evolve, disappear, and recombine.

While the transformation of such a durable and pervasive concept in
law and policy is inevitable over time, an examination of it sheds light on a
handful of fundamental problems that have persistently plagued large-scale
school reform efforts. Although equalizing educational opportunities for
students has been a central aim of education law and policy since Brown,
such opportunities have not been realized as our understandings of the
primary goals underlying schooling and, in turn, the very definition of an
equal education have continually shifted. Similarly, although fundamental
changes in the nature of educational governance have tracked transform-
ations in the concept of educational equality and the underlying goals of
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2 Equality in Education Law and Policy, 1954—2010

education, these governance changes have generally failed to achieve many
of their desired effects as well. Grounded in muddled educational goals
and responding only obliquely to significant problems they have faced in
the past, reforms of educational governance have yielded mixed results at
best and have often created a slew of unintended problems. As a result, we
have devoted huge amounts of resources to law and policy efforts aimed at
educational equality without achieving the significant and lasting results at
scale that many of the reformers driving such changes have sought. Given
such problems, we now risk taking an overly narrow, if not myopic, view
of why we educate children in the United States without enough to show
for our efforts.

This book accordingly examines the transformation of equality in edu-
cation law and policy from Brown through the ARRA, the major factors
influencing this transformation, and the significant problems raised by this
transformation that modern school reform efforts continue to face. This
examination particularly focuses on the relationship between the transfor-
mation of the concept of educational equality in legal and policy decisions,
key shifts in understandings of the purposes of education underlying these
decisions,and the evolution of educational governance structures. In exam-
ining such interrelated developments, this book asks several fundamental
questions about the current state of education law and policy and how it
got here since Brown: How have education law and policy reform efforts
focused on equality reflected shifts in understandings of major political
and social goals of education, such as supporting U.S. international com-
petitiveness, a robustly functioning democracy, and broad-based social
mobility? To what extent can these reforms serve as vehicles for support-
ing several different goals concurrently? How have the changing structures
of educational governance, and federalism in particular, influenced (and
been influenced by) the accomplishment of educational equality and these
underlying goals? How has the notion of equality itself been translated in
the context of such shifts? How have students’ educational opportunities,
which have long been dramatically unequal, ultimately been influenced by
these changes? In short, this book investigates the development of equality
in education law and policy in relation to major educational goals and gov-
ernance structures and highlights a handful of major problems raised by
these changes. This examination is particularly aimed at shedding light on
how historical purposes and problems underlie more immediately visible
ones that characterize current school reform efforts.

Although law and policy reform efforts have long centered on the
concept of equality in a range of major domestic policy areas, such as
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Introduction 3

employment, health, housing, and voting, the concept of equality has argu-
ably assumed its most prominent role in education. Despite its centrality
and the continual waves of reform efforts associated with it, the concept
of an equal education has transformed dramatically over time. When
this concept took center stage in Brown, it was largely structured around
protecting the rights of underrepresented groups.+ But as courts and legis-
latures continued to craft decisions about educational equality throughout
the second half of the twentieth century and beginning of the twenty-first,
the concept generally evolved into one that is situated in broad social
structures and institutions. The legal and policy strategies used to address
educational equality accordingly began to deal with increasingly com-
plicated issues, grounded deeply within the workings of school systems,
schools, and classroom practices, that stretch the traditional boundaries of
governmental power and capabilitys — instead of dealing largely with con-
cerns about equal access to schools, these strategies now focus on broader
issues of school and student performance, and instituting accountability
mechanisms tied to such performance.® As a result, many modern reforms
in education law and policy have become concerned with increasing and
equalizing students’ demonstrated academic performance on measures
such as standardized tests through the systemic restructuring of school
systems.

Such transformations in equality have in turn been anchored in signif-
icant changes in educational governance. While federal courts were the
primary governmental institution involved with reform efforts centered
on educational equality during Brown and the heyday of the desegregation
movement, these courts have faded into the background in this area over
time.” However, state courts have taken on increasingly important roles
by becoming involved in school finance reform litigation in almost every
state, and state legislatures and agencies have become involved in setting
educational standards and holding students and schools accountable for
their performance.® At the same time, educational federalism underwent
dramatic shifts as the role of the federal government in matters of educa-
tional equality began to grow and change with the passage of laws like the
ESEA in the 1960s and its reauthorization as NCLB in 2002.° Still, educa-
tional decision making has become decentralized in other respects since the
1990s. The proliferation of school choice reforms, such as charter school
and voucher policies, has positioned schools and school districts as primary
sites of reform and accountability, and they have empowered more parents
to make decisions about which schools their children attend.™ Given such
shifts in the loci of decision-making authority, “policy instruments” that
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4 Equality in Education Law and Policy, 1954—2010

structure the relationships among educational actors have evolved as well.
For example, while the federal government heavily relied on basic grant
mechanisms in the 1960s to improve states’ educational systems for poor
students, complex accountability systems focused on school, teacher, and
student performance now structure major relationships between federal
and state governments as well.

Educational equality in law and policy and the underlying governance
structures have similarly transformed in the context of a shifting web
of broad political and social goals.”* Educational and political theorists
have long underscored the importance of an equal education for the
operation of a robust democracy.™ Especially during the civil rights era,
reformers also framed educational equality as a key element for increas-
ing social mobility.”s As highlighted by the education legislation enacted
in the wake of Spuinik’ s launch, reformers have positioned education
as a needed support for international competitiveness as well.*+ With the
attention of policy makers and the public currently focused on global-
ization, conceptual links between education and international economic
competitiveness have recently cast an even longer shadow over education
reform efforts in debates over modern policies such as NCLB.™s Indeed,
schools have consistently served as a battleground for struggles over
wide-spanning social and political issues, and the legislative and judicial
spheres have played key roles in these battles. This book analyzes how
educational equality has transformed in light of such major changes in
educational governance and goals, and the major problems still associ-
ated with these changes.

Although educational governance and goals are useful touchstones for
an analysis of the transformation of equality, there are countless angles that
one could potentially take in such an examination. Instead of focusing on
educational goals and governance, one could highlight the significant polit-
ical, economic, technological, and demographic shifts that swept through
the United States since Brown. Alternatively, one could focus on how pow-
erful interest groups and advocates have influenced education law and pol-
icy. Because an examination of the transformation of educational equality
in law and policy since Brown would not be complete without discussing
such changes, this book references these changes throughout. However,
focusing on equality in relation to the touchstones of educational goals
and governance is useful precisely because they mediate the influence of
such broader shifts; as politics, economics, technology, and demographics
change, so too do our notions of why schools operate and how they should
be run. Examining the transformation of equality in relation to a couple of
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Introduction 5

fundamental touchstones allows for an analysis that is broad and holistic
yet not overly unwieldy or unintelligible.

The focus on educational goals, governance, and their relationship with
educational equality is further based on a fundamental insight about the
nature of education law and policy that appeared in Brown. In this case,
the Supreme Court famously stated:

Today, education is perhaps the most important function of state and local
governments. Compulsory school attendance laws and the great expendi-
tures for education both demonstrate our recognition of the importance of
education to our democratic society. It is required even in the performance
of our most basic public responsibilities, even service in the armed forces.
It is the very foundation of good citizenship. Today it is a principal instru-
ment in awakening the child to cultural values, in preparing him for later
professional training, and in helping him to adjust normally to his environ-
ment. In these days, it is doubtful that any child may reasonably be expected
to succeed in life if he is denied the opportunity of an education. Such an
opportunity, where the state has taken to provide it, is a right which must be
made available to all on equal terms.™

With this statement, the Supreme Court framed educational equality, a pri-
mary target of school reform efforts for at least the following half-century,
directly in relation to the public institutions responsible for governing edu-
cation and its underlying purposes. As the constitutional scholar Bruce
Ackerman argued, Brown represents a synthesis of two major strands
of constitutional thought — one focused on the concept of equality that
emerged in response to Reconstruction and the Fourteenth Amendment in
particular, and the other on the modern functions of governmental institu-
tions that emerged in response to the New Deal.'” Furthermore, as the edu-
cational scholars David Tyack and Larry Cuban argued, “Americans have
translated their cultural anxieties and hopes into dramatic demands for
educational reform.”™ While legal analyses of educational equality often
ignore the range of purposes and politics underlying school reform, educa-
tional analyses often ignore the institutional complexities associated with
it. This book aims at reinvigorating the fundamental insight of Brown that
equality in education law and policy is effectively understood in relation to
both governmental institutions and broad social and political purposes.
In addition to focusing on educational goals and governance as a way to
make sense out of the transformation of equality, the examination in this
book also emphasizes certain large-scale education reform strategies over
others. This examination particularly focuses on desegregation, school
finance reform, standards-based reform and accountability policies, and
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6 Equality in Education Law and Policy, 1954—2010

school choice, which researchers have historically identified as the primary
types of equal opportunity reforms in education law and policy.” The
examination also includes reform efforts in both judicial and legislative
spheres involving the education of students with disabilities and English
language learners (ELLs) because these types of reforms have at times dra-
matically altered the education law and policy landscape. However, anal-
yses of these reforms are often folded into broader discussions about the
other major types of reforms noted previously. This book also discusses
several other types of education law and policy reform strategies through-
out, such as the recent focus in federal education policy on conducting
“scientifically based research” in education and funding reforms based
on this kind of research. In this way, several laws and policies that are not
directly aimed at leveraging educational equality or involve goals beyond
educational equality are also included. Without an analysis of such areas
and the major aspects of these reforms that do not immediately involve
educational equality, this book could not present a complete picture of
how educational equality has transformed. Still, the focus remains on the
laws and policies involving equality that have played major roles in edu-
cation since Brown.

The approach needed to conduct an examination that centers on edu-
cational equality, and particularly on educational governance and goals,
over such a broad range of reforms is not easy. It involves an analysis of
what various laws and policies say and the principles underlying their text;
an understanding of courts, legislatures, agencies, and other governmental
and nongovernmental entities as institutions with different characteristics
that sometimes compete and sometimes cooperate; an examination of how
educational laws and policies are implemented, move through various
administrative levels, and ultimately influence what happens in schools
and classrooms; knowledge of the political and historical contexts sur-
rounding legal and policy reform efforts in education; and a sensitivity to
how these contexts can influence understandings of educational goals that
underlie these reform efforts.

This book accordingly synthesizes insights from various disciplines,
including law, history, political science, and education policy. Legal
opinions, statutes, and other legal texts (such as regulations and agency
decisions) constitute the primary sources of evidence for this examina-
tion. As such, this book employs traditional methods of legal analysis to
understand the rules and principles underlying these different texts, and to
analyze how the concept of educational equality is treated in these texts in
specific relation to educational goals and governance.>® When examining
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law and policy events that are particularly central to the major issues in
this book, other sources that provide more direct insight into the reasons
underlying legal and policy change are also examined. For example, the
Congressional Record is examined to illuminate the reasons and argu-
ments underlying legislative change, and legal briefs and court transcripts
are analyzed to understand how such issues are reflected in litigation.

A range of theoretically and empirically oriented secondary sources
provide additional insight into the transformation of equality. This book
draws on theoretical perspectives from the study of law and political sci-
ence focusing on legal and policy change, how governmental institutions
influence and are influenced by such change, and the implementation of
public policy across administrative levels. This literature can help explain
how and why legal and policy changes in the area of educational equality
occurred over time and across governmental institutions. Historical and
political science research are also used to situate legal and policy changes
in their particular historical and political contexts. This literature is used to
create a robust picture of the environment in which these changes occurred
and the major actors involved with such changes and to illustrate why
changes in educational goals and governance structures have been such
powerful factors influencing changes in equality.

Finally, this book draws on education policy literature to understand
the concrete effects of legal and policy decisions on schools and school
systems. This literature helps illustrate what these reforms have looked
like in practice and how they have changed (or failed to change) condi-
tions outside courts and legislatures. Moreover, this literature provides an
evidence-based view of the concrete problems education reform efforts
have faced and the problems to which changes in educational governance
could have potentially responded. Together, these disciplinary perspectives
facilitate a broad analysis of how the concept of equality has transformed
over time in education law and policy, the major factors that have influ-
enced its transformation across institutional environments, and the major
problems that law and policy reform efforts focused on educational equal-
ity continue to face.

Such an examination of the transformation of equality in education
law and policy is particularly important and timely. We are currently at
a historical moment that requires a strong and holistic understanding of
how the concept of educational equality has fared since Brown. Although
education was largely a local concern for much of U.S. history, law and
policy became among the most significant tools for reforming schools in
the wake of Brown.>' Beginning with the desegregation movement, the
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8 Equality in Education Law and Policy, 1954—2010

federal and state roles in education have expanded dramatically, especially
in issues related to equality. And with the Supreme Court’s emphasis of
the importance of education in Brown, governmental recognition of edu-
cation’s importance began to grow.>* Building on this foundation, a range
of legislative and judicial decisions at federal and state levels have aimed
at increasing and equalizing students’ educational opportunities and per-
formance. With the acceleration of changes in educational federalism and
the policy instruments used to structure the relationships among federal,
state, and local governments, as exemplified by NCLB and the recent pas-
sage of the ARRA, it appears that such involvement will only intensify in
the foreseeable future. Yet, despite the significant resources accompanying
intensive judicial and legislative efforts to equalize educational opportu-
nities, these efforts have often failed to achieve their goals.>s In order to
structure such ongoing efforts more effectively, it is imperative to under-
stand how and why education law and policy have arrived at the state they
are in today.

Moreover, the changing political and social contexts of school reform
make such an examination more pressing than ever. The concept of an
equal education has long played a central role in democratic theory and
is key for facilitating social mobility in a country characterized by vast
gaps in wealth and class.>* While the notion of an equal education has also
played a role in ideas about how to strengthen the U.S. economy, the ideas
of educational efficiency and excellence have, at times, provided powerful
competition to the idea of educational equality. As governmental and pub-
lic attention to the place of the United States in a globalizing world only
intensifies over the coming years, we risk taking an overly narrow view
of the purposes and potential of school reform efforts. A nuanced under-
standing of how equality has transformed in education law and policy can
provide an important guidepost for navigating difficult legal and policy
decisions aimed at school reform in this quickly changing time.

On an even deeper level, an investigation of the transformation of
equality in education law and policy has the potential to shed light on
fundamental issues that lie at the heart of the modern American state.
The transformation of educational equality takes place in the context of
a highly fragmented legal and policy environment, laden with technical
and administrative nuances, in the even larger context of a constitutional
democracy composed of powerful institutions. Education itself is a legal
and policy field that is highly politicized and shaped by organizations and
individuals with significant economic and political stakes. Moreover, edu-
cation has a limited research base and is heavily influenced by external
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forces from other fields, such as health and housing. As at least a par-
tial result, U.S. schools have long needed improvement in several respects,
have commanded attention as one of the most important domestic priority
areas for the future of individuals in the United States and the country as
a whole, and have proven stubbornly resistant to change.>s The involve-
ment of the concept of equality heightens these stakes and pressures that
already inhere in education law and policy — equality is one of the core
values underlying the U.S. polity, and it has long animated fundamental
issues inherent in American law and policy. When examined together, such
elements of educational equality — those that are based in policy, law, gov-
ernance, politics, and science — can inform us not only about how to craft
education law and policy more effectively, but also about how a value core
to the U.S. political order can fare as we move forward.

Although researchers have devoted significant attention to judicial and
legislative involvement with particular reform efforts aimed at equaliz-
ing educational opportunities, such analyses have been limited in scope
and surprisingly have not included a systematic examination of how these
efforts have transformed across institutions and over time. For example,
several legal, educational, and policy researchers have examined courts’
and legislatures’ roles in the major areas of reform aimed at educational
equality, such as desegregation, school finance reform, school choice, and
standards, testing, and accountability systems.*¢ Throughout these works,
researchers have identified the major goals of reform, factors influencing
the formation and implementation of goals, and the outcomes of these
reforms. Moreover, some recent work has focused on the importance of
educational governance structures for understanding such reforms, espe-
cially in light of the recent expansion of the federal role in education.>”
However, these works generally do not take a bird’s-eye view of education
law and policy reform efforts since Brown. And while many of the works
in this field integrate insights from legal research, they often lack signifi-
cant attention to shifting educational goals and the effects of such changes
on schools and classrooms. On the flip side, while educational and political
theorists have devoted significant attention to developments in the pur-
poses of education throughout U.S. history, such examinations generally
have not been deeply anchored in nuanced discussions of law and pol-
icy.?® Finally, few works focused on education law and policy adequately
account for the influence of institutional context in their analyses.

Conducting a broad and interdisciplinary analysis is therefore neces-
sary in order to fill gaps in existing research and shed light on major long-
standing problems in this area. For example, deeply understanding recent
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10 Equality in Education Law and Policy, 1954—2010

attempts to equalize students’ educational opportunities through school
finance litigation requires knowledge of how courts in these cases have
begun to restructure traditional educational governance structures, which
in turn requires knowledge of standards, testing, and accountability pol-
icies, which in turn requires an understanding of the shifting federal role
in education, which in turn requires attention to key shifts in educational
goals and their political operationalization over time. Without an analysis
that traverses various reform efforts from different disciplinary perspec-
tives, the major problems persistently associated with the transformation
of equality cannot be fully appreciated. Indeed, there have been several
calls for more research firmly grounded in knowledge of both education
policy and the law, and this book represents an attempt to respond to this
call.?? In this way, this book not only is aimed at developing a nuanced and
holistic map of how equality has transformed, but also responds to histor-
ical problems that persist not insignificantly because of their location at
overlapping disciplinary boundaries.

OVERVIEW OF THE ARGUMENT

This book generally argues that the concept of equality in education law
and policy has dramatically transformed since Brown was decided in
1954. This transformation has largely been driven by fundamental and
interlocking shifts in educational governance and understandings of edu-
cational goals. As a result of these changes, modern education law and
policy reform efforts focused on equality face a series of problems, rang-
ing from muddled and conflicting goals to the concrete and sometimes
undesirable effects of governance structures built on these goals. Despite
the pervasiveness of such problems, a new approach to educational equal-
ity that is grounded in an understanding of the strengths and weaknesses
of previous education law and policy reform efforts has the potential to
address at least some of the major challenges.

On a more specific level, this book argues that although equality has
been the focus of several different large-scale law and policy reform efforts,
three major trajectories of the transformation of equality have appeared
across these reforms. First, while educational equality originally was struc-
tured primarily to protect the rights of harmed groups, the concept shifted
to focus on the reform of entire school systems that were built in ways that
systemically produced inequalities. Second, while educational equality
originally focused on educational inputs, such as access to predominantly
white schools and funding, the concept shifted to focus on educational
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