Chapter 2
Economic Analysis of Music Copyright:
Music Users

Abstract The US media industry includes many segments not just radio, cable,
television and Internet, but newspapers and films as well. The industry as a whole
is reliant on the growth in advertising revenue to sustain profitability. This chapter
explores the many music users and how their revenue becomes the source of licens-
ing fees collected by PROs to compensate the copyright holders in the form of
performance royalty payments for the use of their music. We will also examine
the various types of music performances, their methods of collection, and the way
in which royalty payments are computed.

2.1 Introduction

In many cases, the fee for a blanket license from ASCAP, BMI, or SESAC is deter-
mined by a percent of advertising or subscription revenue from various music users
or media firms with adjustments made for music use and other factors. Media firms
are in turn funded by advertisers with a need to make consumers aware of their
products and services. Media firms play a dual role in which they must first attract
advertisers by their content, and then the content must attract consumers (view-
ers, eyeballs, web surfers, etc.). Close attention is paid to the economic trends that
will affect the demand and supply of advertising from an input cost and output
perspective.

2.2 Media Industry Advertising Revenue

Advertising expenditures (or amount spent) and revenue (or amount earned) are both
useful measures depending on their strategic importance in marketing. Advertising
as a percent of gross domestic product (GDP) is one measure that has been used as a
leading indicator of the health of advertising demand.! However, personal consump-
tion and industrial production are also now being used by some in the advertising
industry as macro-economic drivers to model the demand for advertising. The basic
formula for calculating GDP is as follows:
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GDP=C+1+G+X,
where C = Consumption spending; / = Investment spending;
G = Government spending; X = Net of exports over imports.

In July of 2009, Magna, a corporate unit of Interpublic, changed its media fore-
cast from an advertising expenditures—based model to an advertising revenue—based
model. Magna’s new model appears to be using disaggregated GDP as some of the
key inputs. Table 2.1 gives a selected view of some of the changes in the advertising
media model produced by Magna.> Magna’s new advertising media forecast now
focuses on advertising revenue with personal consumption and industrial production
as primary drivers in the broader macro economy.

Whether the key driver of advertising expenditures is GDP or the key drivers
personal consumption and industrial production correlated with advertising revenue,
the story has been the same in terms of the direction of these variables. Table 2.2
indicates that beginning in 2006, some of the key drivers correlated with advertis-
ing revenue that are used in the Magna’s January 2010 forecast show a downward
trend.

Mass media advertising revenue, broken down by direct, national, and local cat-
egories, is shown in Table 2.3, and is expected to decline to $161.18 billion in 20009.

Table 2.4 shows the percent share of direct, national, and local media advertising
revenue over time, direct media revenue has been increasing over time. For example,
direct media advertising revenue grew from 20.74 percent in 2005 to an expected
28.19 percent in 2010. Overall, local media advertising has seen a larger share of
advertising spending, but that has been declining over time. Local media made up

Table 2.1 Changes in Magna’s Old and New Advertising Media Forecasts

Old Media Forecast New Media Forecast July 2009
Data Change Advertising Expenditures Advertising Revenue
Media Categorized as National Categorized as Direct, National
and Local Mass or Local Mass
Selected Key Personal Consumption
Macroeconomic Gross Domestic Product and Industrial Production

Drivers

Source: Based on data from B. Wieser, Magna, July 2009.

Table 2.2 Key Drivers Correlated with Advertising Revenue Used in Magna’s January 2010
Forecast

Personal Industrial
Year Consumption™(%) Production(%)
2004 6.16 2.49
2005 6.44 3.32
2006 5.71 2.30
2007 5.40 1.50
2008 3.09 -2.25

*Nominal
Source: Based on data from B. Wieser, www.magnaglobal.com.
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Table 2.3 US Mass Media Advertising Revenue ($mil.), January 2010 Forecast
2005 2006 2007 2008 2009E 2010E
Direct Media $40,567  $44,400 $47,649  $47,322  $43,617  $45,407
National Mass Media 60, 746 63,482 64, 643 62,276 56,229 57,316
Ex-Olympics
Local Mass Media 94,258 93,469 91, 680 79,070 61,333 58,369
Ex-Political
Total Media
Advertising
Ex-Political & $195,571 $201,352 $203,972 $188,668 $161,179 $161,092
Olympics
E = Estimated
Source: Based on data from B. Wieser, www.magnaglobal.com.

Table 2.4 US Mass Media Advertising Revenue (% Share), January 2010 Forecast
2005 2006 2007 2008 2009E 2010E

Direct Media 20.74 22.05 23.36 25.08 27.06 28.19
National Media Ex-Olympics 31.06 31.53 31.69 33.01 34.89 35.58
Local Media Ex-Political 48.20 46.42 44.95 41.91 38.05 36.23

E = Estimated
Source: Based on data from B. Wieser, www.magnaglobal.com.

48.20 percent of advertising revenue in 2005, but is expected to decline to 36.23
percent in 2010, almost even with expected national advertising revenue of 35.58
percent in 2010.

Tables 2.5 and 2.6 show the year-over-year change in dollar amounts and the
corresponding year-over-year change in percentage terms of advertising revenue by
media categories. As the US economy worsened, the biggest decline in 2008 over
2007 occurred in local mass media which saw a decline of $12.61 billion or 13.75
percent, while national media advertsing declined by $2.38 billion or 3.66 percent.
Direct media has the smallest decline of $327 million or 0.69 percent.

Table 2.7 provides a granular look at actual and estimated advertising revenue
broken down by the components of direct, national, and local advertising revenue
for the years 2008, 2009, and 2010. An inspection of Table 2.7 shows a few of

Table 2.5 US Mass Media Advertising Revenue (Y/Y Change), January 2010 Forecast ($mil.)

2005 2006 2007 2008 2009E 2010E
Direct Media 3,104 3,833 3,249 =327 —3,705 1,790
National Mass Media 2,995 2,736 1,160  —2,367 —6,047 1,087
Ex-Olympics
Local Mass Media 3,405 -789 —-1,789 —12,610 —17,737 —2,964
Ex-Political
Total Media Ex-Political 9,505 5,780 2,620 —15,304 27,489 87
and Olympics

E = Estimated
Source: Based on data from B. Wieser, www.magnaglobal.com.
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Table 2.6 US Mass Media Advertising Revenue (Y/Y % Change), January 2010 Forecast
2005 2006 2007 2008 2009E  2010E

Direct Media 8.29 9.45 7.32 —0.69 —-7.83  4.10

National Media Ex-Olympics 5.19 4.50 1.83 —3.66 —9.71 1.93

Local Mass Media Advertising 375 —-0.84 —1091 —13.75 —22.43 —4.283
Ex-Political

Total Media Ex-Political & 5.11 2.96 1.30 —7.50 —14.57 —0.05
Olympics

E = Estimated
Source: Based on data from B. Wieser, www.magnaglobal.com.

the bright spots in the Magna forecast. Direct online media is expected to show an
increase in advertising revenue of $386.60 million or 2.86 percent over 2009 when
the final numbers are tablulated. Overall, the advertising picture for 2010 is expected
to improve for direct and national advertising revenue, while a continued decline is
forecast for local advertising revenue.

2.3 Music Users: Radio, Broadcast, Cable Television,
and Internet

2.3.1 Radio

The radio broadcasting industry consists of two groups of stations, commercial and
non-commercial stations. These ‘terrestrial’ commercial and non-commercial radio
stations may also retransmit their programming over the Internet. It has long been
the case that commercial stations are paid by advertisers and corporate sponsors to
deliver a listening audience defined by certain content and demographic profiles.
Non-commercial stations, ‘educational’ or ‘public’ stations, earn revenue from gov-
ernment subsidies, subscriptions, or contributions through membership drives, or
in the case of colleges and universities from student activity fees collected by the
institutions that they represent.

In light of the recent year-over-year decline in radio advertising revenue as shown
in Table 2.7, the Wall Street Journal reported that for-profit radio stations with finan-
cial problems were considering asking their listeners for donations through paid
membership drives and other fund raising to partially offset the decline in adver-
tising revenue. Asking the listening public for donations during ‘pledge week’ has
long been the practice of public stations. Not to be out-done, the same article reports
that National Public Radio stations are now recruiting ad-sales professionals to drum
up corporate sponsorships. The distinction between a non-commercial station and
a for-profit station is increasingly becoming blurred in this environment, leading to
some confusion among listeners.

The radio programming format, genre, or audience segmentation refer to the type
of content that radio stations broadcasts over the air or on the Internet to its many
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listeners. It is quite common for some stations to broadcast multiple genres such
as part talk, part sports, or part music on a fixed schedule that might vary by time
of the day or day of the week. Table 2.8 describes the dramatic increase in the
number of radio formats or radio audience segments that were introduced over many
years, and their evolution into many radio niches and sub-niches that define radio
segmentation. This is only a partial list and many other sub-divided formats are not
listed as they are far fewer in number.

Table 2.8 Total US Radio Stations by Format (Commercial and Non-commercial March 2009)

Format Comm.  Non-Comm. Total % Total Cum. %
News/Talk 1,382 686 2,068 13.88 13.88
Country 2,005 15 2,020 13.56 27.44
Religion (Teaching, Variety) 300 1,083 1,383 9.29 36.73
Spanish 785 137 922 6.19 42.92
Contemporary Christian 137 762 899 6.04 48.96
Oldies 683 33 716 4.81 53.77
Variety 41 647 688 4.62 58.39
Adult Contemporary 623 14 637 4.28 62.67
Sports 624 0 624 4.19 66.86
Classic Hits 578 10 588 3.95 70.81
Top 40 471 33 504 3.38 74.19
Classic Rock 477 8 485 3.26 77.45
Hot AC 402 12 414 2.78 80.23
Alternative Rock 109 260 369 2.48 82.71
Adult Standards 340 18 358 2.40 85.11
Rock 301 11 312 2.09 87.20
Southern Gospel 211 90 301 2.02 89.22
Black Gospel 240 21 261 1.75 90.97
Soft Adult Contemporary 210 1 211 1.42 92.39
Classical 23 155 178 1.20 93.59
Modern Rock 118 53 171 1.15 94.74
Urban AC 163 4 167 1.12 95.86
R&B 131 26 157 1.05 96.91
Ethnic 115 17 132 0.89 97.80
Jazz 45 83 128 0.86 98.66
Pre-Teen 53 0 53 0.36 99.02
R&B Adult/Oldies 38 4 42 0.28 99.30
Gospel 26 9 35 0.23 99.53
Easy Listening 16 9 25 0.17 99.70
Modern AC 20 1 21 0.14 99.84
Rhythmic AC 18 0 18 0.12 99.96
Format Not Available 7 0 7 0.05 100.00
Total Operating Stations 10, 692 4,202 14, 894 100%

Stations off the air 197 59 256

Construction Permits 345 977 1,322

Total Stations and CPs 11,234 5,238 16, 472

Comm. = Commercial, Non-Comm. = Non-Commercial and Cum. = Cumulative
Source: Based on data from http://ftp.media.radcity.net/ZMST/insideradio/Mar2009TOTAL

Formats.html,

The Radio Book 2008-2009 Edition, © 2009.
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For example, ‘rock music’ has been sub-divided into ‘classic rock,” ‘modern
rock,” ‘alternative rock’, and many other categories such as ‘hard rock Christian-
themed,” ‘soft rock,” and ‘light rock.” Jazz has been sub-divided into ‘traditional,’
‘smooth jazz,” or ‘new age.” Christian music has many sub-niches such as ‘Black
Gospel” with an emphasis on music heard in predominantly Black churches. ‘Con-
temporary Christian’ music can be rock-driven or the type of Gospel music heard
in evangelical southern states. Music intended for Spanish-speaking listeners can be
broken down into ‘Tejano,” ‘regional Mexican,” and ‘Spanish adult contemporary.’

Other stations focus their musical content based on nostalgia and musical time-
periods such as ‘hits’ from the 1960s, 1970s, 1980s, and 1990s, or offer a ‘mix’ of
these time periods in a ‘Top 40’ context. Many of the radio formats are designed
to reach a specifically defined segment or niche of the listening population based
on such demographic criteria as age, ethnicity, religion, sports, political viewpoints,
and hobbies. Stations owners hope that with so many formats and sub-segments
targeting men, women, the young and the old, and with the right blend of music,
information and entertainment programming (that is both meaningful and relevant
to their segments), their intended listeners tunes in and keep listening.

One interesting observation from a music royalty and demographic perspective
shown in Table 2.8 is the popularity of the interactive and low music use news/talk
radio format where on-air hosts comment on the latest issues affecting listeners
and then take their telephone calls. News/talk, country and religious radio formats
cumulatively account for 36.73 percent of all radio stations even when all types
of gospel and contemporary Christian formats are excluded. Country radio format
(most are in rural areas) dominates all other formats in the United States, while the
news/talk (mostly in urban areas) format follows country.

Over the course of many decades FM radio developed a larger listening audience
than the AM format, in part due to better sound quality. As the popularity of music
on FM gained momentum, music on AM radio waned. AM radio stations then began
offering more news and talk content to attract and keep their listening audience. In
New York, largest radio media market, you will find more AM radio stations (28)
than FM stations (22).

The passage of the Telecommunications Act of 1996 had a dramatic effect on
radio stations as radio station ownership rules were relaxed, and several companies
acquired a large number of radio stations. The most significant change that occurred
was that the FCC relaxed its radio duopoly ownership rules and regulations. A
duopoly is defined as owning two AM and/or two FM radio stations, up to four
in total, in the same media market.

Tables 2.9 and 2.10 show the revised rules on radio and television cross-
ownership in which a single party could now own or control both an AM and an
FM duopoly in individual markets. While no nationwide limits on the number of
stations AM or FM radio that a single entity could own were put in place, there was
a set limit on local radio ownership and local radio and television cross-ownership.
For example a single radio entity can own up to five radio stations in a market, but
no more than three stations can be on the same AM or FM service, and the market
must have fewer than 14 radio stations. No single entity can own, operate, or control
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Table 2.9 Local Radio Ownership Limits

Single entity Restrictions Market size

ownership (AM or FM)

Up to 5 Stations Not more than 3 stations Fewer than 14 radio stations
Up to 6 Stations Not more than 4 stations 15-29 radio stations

Up to 7 Stations Not more than 4 stations 30—44 radio stations

Up to 8 Stations Not more than 5 stations 45 or more radio stations

Source: GAO (2007), Report-GAO-08-330R.

Table 2.10 Radio and Television Stations Cross-Ownership Limits

Television Radio Market

stations stations restrictions

1 1 Regardless of Independently Owned Media Voices

1 7 At least 20 Independent Owned Media Voice Post Merger
Upto2 Upto6 If Permitted Under LTMO & LRMO Caps

Upto2 Upto4 At least 10 Independent Owned Media Voice Post Merger

Source: GAO (2007), Report-GAO-08-330R.

more than 50 percent of the stations in a market. Limited local media ownership
reflected the FCC concerns on the needs of local residents for such coverage of
local news, political campaigns, and public affairs that nationwide media owners
might not otherwise provide.

In addition, media companies may have cross-ownership of both radio and tele-
vision stations in the same market with Local Radio Multiple Ownership (LRMO)
and Local Television Multiple Ownership (LTMO) caps and other restrictions.*

While the Telecom Act of 1996 addressed the issue of terrestrial radio ownership,
the act did not adequately address the issues of the soon to emerge new technologies
such as the Internet, HD, and satellite radio broadcasts. By 2008, the radio industry
consolidation, which had begun following the 1996 Telecommunications Act, had
mostly been completed. This changed the industry makeup considerably, aided in
part by advertisers.

The top 10 radio station owners in terms of 2008 estimated revenue and station
ownership now included Clear Channel Communications Inc. with $2.92 billion in
revenue and 845 stations; CBS Radio with $1.59 billion in revenue and 130 stations;
Citadel Communications with $720 million and 205 stations; and Cumulus Media
with $520 million and 305 stations as shown in Table 2.11. In aggregate, the Top
10 radio station owners in term of revenue generated an estimated $7.82 billion in
revenue in 2008. Table 2.12 shows that selected segments such as satellite and local
radio in the radio industry are expected to see double digit declines in advertising
revenue in 2009.

While the number of station-owners was becoming concentrated, the number of
radio formats targeting specific local community segments expanded rapidly. This
sort of radio station differentiation created a huge opportunity for advertisers to
connect with their targeted audience in special local marketing niches. Radio sta-
tion owner concentration shown in Table 2.13 reveal that the Top 10 radio station
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Table 2.11 Top 10 Radio Owners 2008 Estimated Revenue and Stations

Owner 2008 Revenue ($b) % Share Stations % Share
Clear Channel 2.92 37.34 845 45.48
CBS Radio 1.59 20.33 130 7.00
Citadel 0.72 9.21 205 11.03
Cumulus 0.52 6.65 305 16.42
Entercom 0.47 6.01 112 6.03
Cox Radio 0.45 5.75 85 4.57
Univision 0.41 5.24 72 3.88
Radio One 0.27 3.45 52 2.80
Bonneville 0.25 3.2 28 1.56
Emmis 0.22 2.81 23 1.24
Total Top 10 7.82 1,858

Source: Based on revenue data from Wall Street Journal, 12/21/2009, p. B3.
Station owner data based on licensed data from www.bia.com.

Table 2.12 Selected Radio Advertising Revenue, 2008-2009, January 2010 Forecast ($mil.)

Media 2008 2009E Change % Change 2010E

Network & Satellite Radio 1,219.90 1,097.90 —122.00  —10.00 1,119.50
Local Radio - National® 2,929.00  2,349.40 —-579.60 —19.79 2,319.30
Local Radio - Local® 13,607.00 10,736.60 —2,870.40 —21.10 10, 439.00

E = Estimated
4 Excludes online advertising revenues.
Source: Based on data from B. Wieser, www.magnaglobal.com.

owners in terms of stations owned controlled 57.56 percent (or 2,003 stations) of
the Top 50 commercial radio stations. Radio concentration came with a steep rise
in company debt that would later leave many station owners unable to service their
debt payments as advertising revenue declined due in part to the on-going economic
downturn, increased competition from Internet broadcasting, and shifts in consumer
habits for pre-recorded music using devices such as iPods and commercial-free
satellite radio broadcasts.

The viability of Clear Channel to remain as a going-concern during the recession
of 2009 was raised in several media reports and summarized in Table 2.14. Clear
Channel’s nationalized ad sales model is being questioned since it contrasts sharply
with the localized segmentation model that radio specializes in. ‘Clear Channel not
only became the nation’s largest radio station owner, but also the biggest leveraged
buyout ever in the media business after it was taken private by Thomas H. Lee
Partners and Bain Capital. The company has $16 billion of bank debt and another
$6 billion of junior debt’.

‘In the first quarter of 2009, Clear Channel’s revenue plummeted by 23 per-
cent and its cash flow declined by 47 percent, making it harder to meet the pay-
ments on the billions in debt accumulated in the process of buying out its public
investors. Furthermore in April of 2009, the company laid off 590 employees after
cutting 1,850 employees in January, for an overall staff reduction of 12 percent
since the acquisition.”® However, by December of 2009, it was Citadel Broadcasting
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Table 2.13 Top 50 Station Owners Ranked by Stations
Rank  Station owner No. of stations % Stations ~ Cum. %

1 Clear Channel Communications Inc 845 24.28 24.28

2 Cumulus Broadcasting Inc 305 8.76 33.05

3 Citadel Communications 205 5.89 38.94

4 CBS Radio 130 3.74 42.67

5 Entercom 112 3.22 45.89

6 Salem Communications Corporation 93 2.67 48.56

7 Saga Communications Inc 91 2.61 51.18

8 Cox Radio Inc 85 2.44 53.62

9 Univision 72 2.07 55.69
10 Cherry Creek Radio LLC 65 1.87 57.56
11 Regent Communications Inc 62 1.78 59.34
12 Gap Broadcasting LLC 58 1.67 61.01
13 GAP Broadcasting II LLC 54 1.55 62.56
14 Three Eagles Communications Incorporated 54 1.55 64.11
15 Radio One Inc 52 1.49 65.60
16 Bicoastal Media LLC 49 1.41 67.01
17 Entravision Communications Corp 47 1.35 68.36
18 ABC/Disney 46 1.32 69.68
19 NRG Media LLC 45 1.29 70.98
20 Nassau Broadcasting I LLC (New Members) 44 1.26 72.24
21 Beasley Broadcast Group 43 1.24 73.48
22 Midwest Communications Incorporated 43 1.24 74.71
23 Mapleton Communications LLC 41 1.18 75.89
24 MultiCultural Radio Broadcasting Inc 41 1.18 77.07
25 Max Media LLC 39 1.12 78.19
26 Aloha Station Trust LLC 37 1.06 79.25
27 NextMedia Group Inc, Debtor in Possession 36 1.03 80.29
28 Armada Media Corporation 35 1.01 81.29
29 Cumulus Media Partners LLC 34 0.98 82.27
30 MCC Radio LLC 34 0.98 83.25
31 Withers Broadcasting Co 34 0.98 84.22
32 Journal Broadcast Group Inc 33 0.95 85.17
33 Pamal Broadcasting Ltd 33 0.95 86.12
34 Qantum Communications Corp 33 0.95 87.07
35 Triad Broadcasting Company 33 0.95 88.02
36 Double O Radio LLC 32 0.92 88.94
37 Forever Broadcasting Incorporated 32 0.92 89.86
38 New Northwest Broadcasters, LLC 31 0.89 90.75
39 Backyard Broadcasting 29 0.83 91.58
40 Bustos Media Enterprises LLC 29 0.83 92.41
41 Flinn Broadcasting Corporation 29 0.83 93.25
42 Bonneville International Corp 28 0.80 94.05
43 Frontier Radio Management Inc 28 0.80 94.86
44 Cochise Broadcasting LLC 27 0.78 95.63
45 First Media 27 0.78 96.41
46 Lotus Communications Corp 27 0.78 97.18
47 Birach Broadcasting Corporation 25 0.72 97.90
48 Renda Broadcasting Corporation 25 0.72 98.62
49 Citadel/ABC 24 0.69 99.31
50 GoodRadio.TV, LLC 24 0.69 100.00

Total Top 50 Station Owners Only 3,480

Source: Based on licensed data from www.bia.com, January 2010.
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Table 2.14 Clear Channel Cash Flow Crisis, April 2009

Purchase Price $18b plus
$5b in Outstanding Debt July 2008
Debt $16b (Bank) plus
$6b (Junior) April 2009
Annual Interest Payments $1.3b April 2009
Revenue (Decline) $1.2b (—23%) 1Q 2009
Layoffs (Overall Reduction) 2,440 (—12%) January & April 2009
Cash on Hand $1.4b April 2009
Company Worth $6.3-$12b April 2009

Source: Based on Fabrikant (2009), www.nytimes.com, $b=Billion.

Corporation that had filed for bankruptcy protection with listed assets of about $1.4
billion and more than $2.4 billion in debt.’

Arbitron Inc. and The Nielsen Company are two of the businesses that measure
network and local-market radio and television audiences across the United States,
among other things. The Nielsen Company uses a designated marketing area (DMA)
to rank television households into 210 markets, while Arbitron uses a similar rank-
ing system broken down in finer detail by age and city groupings in 302 radio
markets. There is considerable overlap between the two company media market
rankings. Some media outlet’s residents may be able to receive television and radio
signals located in adjacent markets. All of the rankings are based on projections
using US census data last collected in the year 2000.

The number of media outlets and station owners generally increase with the size
of the market. For example, markets with large populations have more television,
radio stations, and newspapers than less populated markets.® According to the radio
rankings by population displayed in Table 2.15, the three largest media markets
are New York with an audience size of 15.35 million people, aged 12 years and
older, Los Angeles follows next with an audience size of 10.90 million, and the
Chicago area audience is 7.78 million. From a cumulative share perspective, the
largest three media outlets have a combined share of 15.75 percent of the US total
audience for radio and television content. The Top 25 large media markets contain
close to 50 percent of the radio and television audience. The next 100 medium media
markets account for about 35.73 percent of the radio audience and the last remaining
177 small media market total 15.13 percent. All 302 radio media markets reach an
estimated 216.07 million viewers or listeners.

2.3.2 Internet Radio

One of the most important technological changes in broadcasting has been the
switch from analog to digital transmission of both radio and television signals. With
the widespread introduction of web technology and high-speed Internet access, a
new medium—Internet radio—emerged that lowered barriers to entry, made radio
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Table 2.15 2008 Radio Rankings by Population Size

Market Name Metro 12+ Pop. Market size  Region % Share % Cum.
New York, NY 15, 345, 000 Large NE 7.10 7.10
Los Angeles, CA 10, 902, 400 Large WE 5.05 12.15
Chicago, IL 7,784, 400 Large MW 3.60 15.75
San Francisco, CA 5,969, 400 Large WE 2.76 18.51
Dallas-Ft. Worth, TX 4,973,000 Large MW 2.30 20.82
Houston-Galveston, TX 4,639, 000 Large MW 2.15 22.96
Philadelphia, PA 4,350, 000 Large NE 2.01 24.98
Atlanta, GA 4,267,500 Large SO 1.98 26.95
Washington, DC 4,210, 000 Large SO 1.95 28.90
Boston, MA 3, 874, 600 Large NE 1.79 30.69
Detroit, MI 3, 866, 500 Large MW 1.79 32.48
Miami-Ft. 3,538, 400 Large SO 1.64 34.12
Lauderdale-Hollywood, FL
Puerto Rico 3,328, 500 Large SO 1.54 35.66
Seattle-Tacoma, WA 3,328, 100 Large WE 1.54 37.20
Phoenix, AZ 3,173,200 Large WE 1.47 38.67
Minneapolis-St. Paul, MN 2,683, 000 Large MW 1.24 39.91
San Diego, CA 2,515,100 Large WE 1.16 41.07
Nassau-Suffolk (Long Island), 2,359,300 Large NE 1.09 42.17
NY
Tampa-St. 2,350, 000 Large SO 1.09 43.25
Petersburg-Clearwater, FL
St. Louis, MO 2,308, 400 Large MW 1.07 44.32
Baltimore, MD 2,255,100 Large SO 1.04 45.37
Denver-Boulder, CO 2,244,300 Large WE 1.04 46.40
Portland, OR 2,049, 600 Large WE 0.95 47.35
Pittsburgh, PA 1, 986, 600 Large NE 0.92 48.27
Charlotte-Gastonia-Rock Hill, 1, 886, 100 Large SO 0.87 49.15
NC-SC
Top 25 Total 106, 187, 500 Large 49.15 49.15
Top 25 Average 4,247,500 Large
Next 100 Markets Total 77,191, 148 Medium 35.73 84.87
Next 100 Markets Average 771,911 Medium
Next 177 Markets Total 32, 687, 600 Small 15.13 100.00
Next 177 Markets Average 184, 676 Small
All 302 Markets Total 216, 066, 248

Source: Based on licensed data from www.bia.com.

listening interactive, eliminated coverage restrictions found with AM/FM stations,
lowered overhead broadcast costs, and created unlimited space for radio content.
The options for mass communications and information technology grew rapidly
so that anyone with a computer and broadband connection could now access thou-
sands of radio stations’ content such as music, sports, entertainment, and news via
the Internet. Internet radio appeals to many displaced listeners who are away from
their hometowns because of work, school, or other factors, and who listen to keep
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Table 2.16 Selected Total Radio Online Revenue by Year, January 2010 Forecast ($mil.)

Revenue 2004 2005 2006 2007 2008 2009E 2010E

Radio Online $76 $157 $237 $332 $380 $341 $355

Total Radio $20,183  $20,336  $20,447  $20,034 $18,135 $14,525 $14,233
Incl. Online

Share 0.38% 0.77% 1.16% 1.65% 2.09% 2.35% 2.49%

Source: Based on data from B. Wieser, www.magnaglobal.com.

up with news and current events in their home media markets. Table 2.16 provides
a breakdown of the share online radio compared to total radio.

MagnaGlobal.com’s January 2010 forecast estimates that online radio revenue
was expected to surpass $341 million in 2009. In terms of revenue share, online
radio is expected to account for 2.35 percent of total radio revenue by 2009.

2.3.3 HD Radio

Today, more and more traditional (terrestrial) radio stations are not just broad-
casting their signals over the Internet, but in many areas, there are also digital
HD (high definition) radio signals providing multi-casting programming. The web-
site http://www.ibiquity.com describes HD radio as having the ability to broadcast
multiple CD quality audio programs over a single FM frequency whether the lis-
tener is at home, at work, or in the car. HD radio offers on-screen programming
choices that can include text information such as song titles, artists’ names, weather,
and traffic alerts broadcast directly to the HD receiver’s display screen. In terms of
multi-casting, HD radio stations can offer one channel of news and another chan-
nel of music; two different music formats or different music formats in different
languages.’

In examining the largest radio media market—the metropolitan New York City
area—in Tables 2.17 and 2.18, we can get a feel for the direction of this format in
both commercial and non-commercial stations. New York is ranked number one in
terms of radio listeners (and television viewers) with a total of 67 commercial and
29 non-commercial radio stations in the area.

In April of 2009, of the 67 commercial radio stations in the New York market, 28
or (41.79 percent) are AM stations, 22 (32.84 percent) are FM stations, 13 (19.40
percent) are HD/F2 stations, and the remaining 4 (5.97 percent) are HD/F3 stations.
F2 and F3 are definitions assigned by Arbitron to refer to HD radio stations that
offer two or three additional channels above and beyond their analog and main
digital channels. The data also reveal that HD radio has just over 25.37 percent of
the stations in the market. For station owners such as CBS, Clear Channel, Emmis,
and Citadel, HD radio now accounts for 50 percent of their stations in the New
York Market. Similarly, non-commercial radio stations in the New York market,
WNYC Radio, Fordham University, Newark Public Radio, and Seton Hall Univer-
sity, account for five stations utilizing the HD/F2 or the HD/F3 radio format.
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Table 2.17 NY Market Commercial Radio Stations by Service

Terr. HD Grand HD %
FM HD/F2 HD/F3 Radio Radio Total Share

12 50.00
10 50.00

>
<

Owner

CBS Radio
Clear Channel
Emmis
MultiCultural
Citadel/ABC
Cumulus

Pamal

Univision
ABC/Disney
Hudson West.
Inner City Bestg.
Salem

Spanish Bestg.
Access.1
Alexander Bestg.
Blackstrap Bestg.
Bloomberg
Buckley Bestg.
Forsythe Bestg.
Mariana Bestg.
New York Times Co.
Polnet Comm.
Universal Bestg.

Total 28 22 13
Share (%) 41.79 3284 19.40

Terr. = Terrestrial
Source: Based on licensed data from www.bia.com, April 2009.
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2.3.4 Satellite Radio

One of the limitations of most AM and FM radio is that those stations’ signals
covered only a limited geographical area. This limitation resulted in the thousands
of individual stations first described in Table 2.8. XM Satellite Radio Holdings was
founded in 1992 and was granted a satellite radio license in the US in 1997 by the
FCC. XM was the first company to launch nationwide radio satellite service based
on a revenue subscription model with commercial-free music.

In November 2001, satellite radio was operated on a subscription basis and was
launched with scores of programming choices for listeners who just wanted an alter-
native to traditional radio, while driving. This was followed by a new competitor Sir-
ius Satellite Radio Inc. in 2002. While satellite radio offers commercial free service
in most cases and digital CD quality on a nationwide basis to listeners, the service
sometimes suffers from the same ‘dead zone’ problems—Ilong associated with TV
satellite dishes and wireless phones—such as severe weather conditions, tunnels,
skyscrapers, and other blockages that can momentarily block the satellite signal.
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Table 2.18 NY Market Non-Commercial Radio Stations by Service

Terr. HD Grand HD %
Owner AM FM HD/F2 HD/F3 Radio Radio Total Share

WNYC Radio 1 50
Fordham Univ. 0 50
Newark Public Radio 0 50
Radio Vision 2 -
Seton Hall Univ. 0
Auricle Comm. 0
City College of NY 0
College of Staten Is. 0
Columbia Univ. 0
Fairleigh Dickinson 0
Family Stations Inc 0
Hudson Valley Comm. 0
0
0
0
0
0
0
0
0
0
0

S}
&}
N

50

Kingsborough C.C.
Montclair State Univ.
NYC Board of Ed.

New York Univ.

Nyack College

Pacifica Foundation
Ramapo College

Union Free School Dist.
Westchester Community
William Patterson College

Total 3 21 24
Share (%) 10.34 7241 13.79 345 8276 1

Source: Based on licensed data from www.bia.com, April 2009.
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The consolidation wave that swept through the terrestrial radio industry soon
made its way to the radio satellite industry. By 2007 Sirius decided to acquire its
rival XM Satellite Radio in a $13 billion merger, creating a monopoly in that indus-
try segment. On July 28, 2008, the US Department of Justice approved the merger
with many conditions and restrictions, despite the opposition by many industry
critics. The companies were successful in convincing the Justice Department that
the combined companies were not competitors because of incompatible proprietary
equipment that prevented customers from accessing each other’s signal. Further-
more, the companies viewed iPods, Internet radio, and the HD radio segments as
their competitors. In Table 2.19, a quick look at selected quarterly performance
metrics of the merged companies, now called Sirius XM, indicate that there was
a 3.61 percent decline in subscribers acquired at the retail channel, while overall
subscribers increased to over 19 million or a 9.54 percent. Similarly total revenue
increased by $378 million in 2008.

Sirius XM satellite radios are primarily distributed through automakers or orig-
inal equipment manufacturers (OEMs) as factory or dealer-installed equipment in
vehicles. Therefore, Sirius XM radio relies heavily on the sales volume of new
automobiles for its subscriber growth. However, dead zone problems may be the
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Table 2.19 Selected Sirius XM Annual Performance, 2007-2008

2007 2008
Subscribers (000) (000) Change % Change
Retail 9,239 8,905 (334) —3.61
OEM 8,033 9, 996 1,963 24.43
Rental 77 103 26 34.16
Total Subscribers 17, 349 19, 004 1,655 9.54
Total Revenue $2,059 (mil.) $2,437 (mil.) $378 18.37%

Source: Sirius XM 2008 Annual Report.

least worries in this industry as the recession in 2009 takes its toll on lowered new
car sales, diminished consumer spending, an advertising revenue pullback by major
advertisers, and the widespread use of alternative mobile listening devices such as
iPods.

2.3.5 Radio Royalty Payments Controversy

With all of the terrestrial radio consolidation, the emergence of new digital segments
such as Internet, HD and satellite radio, computers, and portable listening devices
such as iPods and ring-back tones on cell phones, it soon became apparent that were
as an explosion in the massive use of digital music. Naturally, in the new digital
era, two important concerns were raised. The first concern focused on the right of
recording artists to be compensated for the use of their creative works, and share in
the revenues the new digital formats were generating. The second concern among
recording artists, composers, music publishers, record labels, and others was the
impact of digital music on (declining) sales of copyrighted works through CDs and
other pre-recorded formats.

The radio industry controversy would soon center on the traditional way under
current US copyright law, in which non-dramatic performance and publishing roy-
alties were collected and remitted to the songwriters, composers or lyricists and
publishers of a song, but not to the featured recording artist ( vocalists or back-
ground musicians) for audio portion of the sound recording. ‘Because ASCAP, BMI
and SESAC pay the songwriter, composer and publisher directly and separately for
radio, television and other types of performance of songs and scores, the writer
(unless a co-publishing or participation agreement has been signed) will not share
in the royalties received by the publisher.’!°

This is an important point in the performance royalty controversy and turf battle:
The distinction between the recording artist (singer/vocalist) and the composer or
publisher of the song. When a performing rights agency collects licensing fees on
behalf of its members (songwriters, composers, and publishers) from radio stations
for the use of music from its catalog, the royalty payments are made to the assigned
songwriter (or multiple songwriters) and the music publisher(s) of the song. More-
over, ASCAP, BMI, and SESAC are collecting licensing fees for the musical compo-
sition, the lyrics, and melody, and not for the sound recording. The recording artist
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would only receive performance royalty payments if he or she is also credited as a
performing songwriter, composer, publisher or through SoundExchange for certain
digital audio performances.

With the advent of the Internet and music composition software, it is becoming
increasingly common today for the songwriter/composer to also be the recording
artist and a self-publisher for fairly well-established artists. In general, the copyright
owner and the music user seeking the use of copyrighted works would voluntarily
negotiate the royalty rates.

In the case of ASCAP (songwriters, composers and publishers), there is a
‘rate-court’ process under the AFJ2 (2001) in which the parties unable to reach
an agreement can petition the court to establish royalty rates. Congress in other
cases (recording artists, record labels for example) has appointed the Librarian of
Congress, through the Copyright Royalty Board (CRB), to settle royalty disputes
among parties.

The US Congress passed two important pieces of legislation that affected sound
recordings: The Digital Performance in Sound Recordings Act (DPSR) of 1995 and
Digital Millennium Copyright Act (DMCA) in October 1998 in order to protect
copyright owners from copyright infringement in the digital age. The DMCA estab-
lished the copyright law for certain digital transmissions and required performance
royalties to be paid for emerging radio segments on satellite radio and Internet radio
broadcasts.

Copyright owners and music users such as webcasters had two choices: they
could either negotiate a royalty rate for a blanket license among themselves or
adopt the rates for the digital distribution of music set by the Copyright Arbitration
Royalty Panel (CARP) created by the Copyright Board. The legislation granted a
‘statutory license’ (license provided by copyright law as opposed to one granted by
the copyright owner) to webcasters giving them the automatic right to use digitally
transmitted sound recordings in exchange for the payment of royalties to copyright
owners.!!

In 2002, the royalty rates recommended by CARP were rejected by the Librarian
of Congress. “The Librarian then attempted to set rates that would prove controver-
sial to both copyright owners and to small webcasters. Copyright owners believed
the new rates were too low, while small webcasters believed the rates were still
too high, and small webcasters sought legislative relief to lower rates further.”!?
Congress then enacted the Small Webcaster Settlement Act of 2002 which allowed
small webcasters and copyright owners to enter into an agreement that provides for
the payment of royalties based on a percentage of revenues, expenses, both revenue
and expenses, or a minimum fee (whichever was greater) for time periods, the his-
torical period, which began on October 28, 1998, and then ended on December 31,
2002, and 2003-2004 as shown in Table 2.20."3

SoundExchange, a part of the RIAA until 2003, was one of the beneficiaries
of the Small Webcaster Settlement Act of 2002 and was permitted to enter into
agreements on behalf of all copyright owners (mostly record labels) and perform-
ers such as vocalists and background musicians. SoundExchange is an indepen-
dent, nonprofit performance rights organization that represents over 3,500 record
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Table 2.20 Summary Royalty Rates for Small Webcasters, 1998-2004 Based on Gross Revenue

Gross revenue Expense Minimum
Time period rate rate annual fee
10/28/98-12/31/98 8% of Revenue 5% $500
01/01/99-12/31/02 8% of Revenue 5% $2,000
01/01/03-12/31/04 10% of first $2,000 for rev. less than
$250,000 and $50,000
12%in excess of 7% in prior year or current
$250,000 license period
$5,000 for rev. greater than
$50,000

in prior year or current
license period

Source: GAO (2004), Report-GAO-04-700.

labels and over 31,000 featured artists and whose members include both signed and
unsigned recording artists; small, medium, and large independent record companies;
and major label groups and artist-owned labels. The record labels and artists are
paid digital performance royalties when their sound recordings are performed on
digital cable and satellite television music, Internet, and satellite radio (such as XM
and Sirius). In contrast to performance rights organizations such as ASCAP, BMI,
and SESAC (whose copyright holders are songwriters, composers, and publishers),
SoundExchange distributes 50 percent of the royalties (minus operating costs) they
collect to the copyright owner/record label, 45 percent to the featured recording
artist, and 5 percent to a fund for non-featured vocalists and musicians. !4

Legal disputes emerged among the copyright owners and webcasters as to how
performance royalties and music-use factors should be assessed for blanket licenses
in that industry. The Small Webcaster Settlement Act of 2002 failed in its intended
purpose of improving the system of royalty payments and the resolution of disputes.
The legal disputes stemmed from a complicated mix of contracts and lawsuits that
focused on the economic arrangements that webcasters had with:!3

1. Third party vendors (such as bandwidth providers, ad agencies, content

providers, parent companies, and other suppliers) that were not included in rev-

enue or expenses calculations;

Size of webcasters (small business, large business, or ‘aggregator’);

Medium (simulcast terrestrial radio vs. Internet only);

Business models (free vs. subscription or sponsorships);

. Music use factor (amount of music used by visitors to a website); and

. Fee calculations (gross revenue, advertising revenue per song) among radio sta-
tions, PROs, record labels, songwriters, and musicians.

QU AW

Smaller independent Internet-only stations at the time felt they might not be able
to afford the proposed rates given their smaller share of listening audience, the
listener log documentation required to track users and the lack of revenue, unlike
larger players like AOL and Yahoo with established customer bases. Even the larger
players balked at paying performance licensing fees for user-generated music and
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video content uploaded to Internet sites and made available to the general public by
relying on the ‘safe harbor’ clause under copyright law. At the request of copyright
owners, these companies promised to remove copyrighted material that infringed
on the rights of the copyright owners, a costly, ineffective, and inefficient endeavor.
The legal wranglings just angered and confused consumers who were not interested
in the arcane topic of intellectual property rights, and just wanted to listen to their
favorite music online.

The conventional thought, among webcasters and other users of sound record-
ings, was that recording artists receive promotional benefits such as free public-
ity, name recognition and a boost in record sales, concert tickets and merchandise
from traditional radio airplay offsetting the need for further performance royalty
payments for vocalists and background musicians, while stations owners benefited
from listeners and advertising dollars. Dertouzos (2008) examined the symbiotic
relationship between radio airplay of music and sales of albums and digital tracks
from 2004 to 2006 in the 99 largest DMAs. He found that a significant portion at
a minimum of 14 percent and as high as 23 percent of music industry sales can
be attributed to radio airplay. Furthermore, the incremental sales revenue or pro-
motional sales benefit ranged from $1.5 to $2.4 billion annually, excluding concert
ticket, merchandising, and licensing revenue. 0

Since music is considered a cultural good, it is a product that is experienced (or
an ‘experienced good’) rather than one that is conventionally consumed or employed
for some subsidiary purpose (such as a hand tool or appliance).!” This suggests that
the individual audience member must first listen to a piece of music before deciding
whether to purchase it. The Internet simplified the purchasing of music, in which
the user after hearing a song at a website can now click, purchase and download
the song to an iPod in a matter of minutes. The listening and purchasing habits of
consumers on the Internet raised an important question as to whether higher royalty
rates or a new performance fee (to offset declining CD sales) may result in some
online radio stations going out of business may be doing more harm than good in
the recording industry.

Dertouzos (2008) suggests that ‘as the record industry advocates for direct pay-
ment from radio stations to music labels and arts through a new performance fee,
it should be noted that disturbing the current symbiotic relationship that is found to
exist between radio and the record industry could actually harm, not help, all parties.
If a new performance fee were enacted, stations could reduce the amount of music
airplay, change formats, or even cease to operate resulting in the loss of much of
this promotional benefit.’

In March of 2007, the CRB set the new webcasting per play/per listener royalty
rates for the years 2006-2010, retroactive to the year 2006 and with no increases
for 5 years. The rates are displayed in Table 2.21 for webcasters operating non-

Table 2.21 CRB Webcasting Royalty Rates (Commercial Non-interactive Stations)
Year 2006 2007 2008 2009 2010
Rate $0.0008 $.0011 $.0014 $.0018 $.0019
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interactive radio stations. For non-commercial stations an annual fee of $500 per
channel or station, up to a total of 159,140 aggregate tuning hours or (one listener lis-
tening per hour) per month was set by the panel. After 159,140 ATH are maximized,
the per-play/per listener rate for commercial webcasters would be applicable.!8

Finally, the CRB announced the royalty rates for the mechanical and digi-
tal reproduction of music in October 2008. Details of that agreement between
National Music Publishers Association (NMPA), the Nashville Songwriters Asso-
ciation International (NSAI), the Songwriters Guild of America (SGA), Recording
Industry Association of America (RIAA), the Digital Media Association (DIMA)
and other interested parties are discussed here.!”

The CRB set the mechanical royalty rates for physical records such as CD