
Review of the Convention on Contracts for International Sale of Goods (CISG)

Review of the Convention on Contracts for the International Sale of
Goods (CISG)

2004-2005. Herausgegeben von Pace International Law Review

Bearbeitet von
Friedrich Blase, Philipp Höttler, Riku Korpela, Chengwei Liu, Peter Mazzacano, Antonin Pribetic,

Djakhongir Saidov, Pace International Law Review

1. Auflage 2006. Buch. VIII, 321 S. Hardcover
ISBN 978 3 935808 86 6

Format (B x L): 16 x 24 cm
Gewicht: 626 g

Recht > Handelsrecht, Wirtschaftsrecht > Europäisches, internationales
Wirtschaftsrecht

Zu Inhaltsverzeichnis

schnell und portofrei erhältlich bei

Die Online-Fachbuchhandlung beck-shop.de ist spezialisiert auf Fachbücher, insbesondere Recht, Steuern und Wirtschaft.
Im Sortiment finden Sie alle Medien (Bücher, Zeitschriften, CDs, eBooks, etc.) aller Verlage. Ergänzt wird das Programm
durch Services wie Neuerscheinungsdienst oder Zusammenstellungen von Büchern zu Sonderpreisen. Der Shop führt mehr

als 8 Millionen Produkte.

http://www.beck-shop.de/Blase-Hoettler-Korpela-Review-of-Convention-on-Contracts-for-International-Sale-of-Goods-CISG/productview.aspx?product=535250&utm_source=pdf&utm_medium=clickthru_lp&utm_campaign=pdf_535250&campaign=pdf/535250
http://www.beck-shop.de/Blase-Hoettler-Korpela-Review-of-Convention-on-Contracts-for-International-Sale-of-Goods-CISG/productview.aspx?product=535250&utm_source=pdf&utm_medium=clickthru_lp&utm_campaign=pdf_535250&campaign=pdf/535250
http://www.beck-shop.de/trefferliste.aspx?toc=27902
http://www.beck-shop.de/trefferliste.aspx?toc=27902
http://www.beck-shop.de/fachbuch/inhaltsverzeichnis/9783935808866_TOC_001.pdf


Review of the Convention on
Contracts for the

International Sale of Goods
(CISG)

2004-2005

edited by
Pace International Law Review

Sellier. European Law Publishers



ISBN-10 3-935808-86-0

ISBN-13 978-3-935808-86-6

Die Deutsche Bibliothek verzeichnet diese Publikation in der Deutschen Nationalbibliografie;

detaillierte bibliografische Daten sind im Internet �ber http://dnb.ddb.de abrufbar.

� 2006 by Sellier. European Law Publishers GmbH, M�nchen.

Dieses Werk einschließlich aller seiner Teile ist urheberrechtlich gesch�tzt. Jede Verwertung außerhalb

der engen Grenzen des Urheberrechtsgesetzes ist ohne Zustimmung des Verlages unzul�ssig und strafbar. Das

gilt insbesondere f�r Vervielf�ltigungen, �bersetzungen, Mikroverfilmungen und die Einspeicherung und

Verarbeitung in elektronischen Systemen.

Gestaltung: Sandra Sellier, M�nchen. Herstellung: Karina Hack, M�nchen. Satz: fidus Publikations-

Service, Augsburg. Druck und Bindung: Pustet, Regensburg. Gedruckt auf s�urefreiem, alterungsbe-

st�ndigem Papier. Printed in Germany



Additional Period (Nachfrist) for Late Performance:
Perspectives from the CISG, UNIDROIT Principles,
PECL and Case Law

Chengwei Liu1

1. Introduction 4

2. Nachfrist under CISG, UNIDROIT Principles and PECL 9

2.1 A remedy of discretionary nature as opposed to domestic systems 9

2.2 A remedy designed to remove a double uncertainty 11

2.3 A remedy especially useful in eliminating uncertainties
concerning the fundamental nature of a delay 12

2.4 A remedy useful in many other cases 15

3. Nachfrist Used to Pave the Way for Termination 16

3.1 Making possible a termination for non-fundamental breach but
only in a limited area 16

3.2 The application of Nachfrist as a tool triggering avoidance 19

4. The Service of a Nachfrist Notice 21

4.1 A definite request for performance with a period fixed 21

4.2 A period of reasonable length 24

4.3 Termination in case of a period not of reasonable length 28

5. Effects Following the Service 30

5.1 Remedies suspended during the additional period 30

5.2 Rights retained during the additional period 32

5.3 Early end of the uncertainty in case of an express rejecting notice 34

5.4 Termination upon the expiration 36

6. Concluding Remarks 37

1 LL.M. of Renmin University of China; e-mail: lexway@mail.com.



4 Chengwei Liu

Key provisions at issue

– CISG Arts. 47/49(1)(b), 63/64(1)(b)
– UNIDROIT Principles Art. 7.1.5
– PECL Art. 8:106

The purpose behind the flexible remedy of Nachfrist is that the CISG, as one of
its principles, attempts to keep the contract afoot as long as there is a possibility
to perform contractual obligations. This is in line with the attempt to overcome
some of the problems of distance, expense and time in having an international
contract terminated where, operating under another general principle of the
CISG, namely good faith, remedial action could have been possible, resulting
in a win-win situation.2

1. Introduction

“Various multilateral /international organizations have developed legal standards
applicable to international sales contracts which have incorporated (or purported
to incorporate) the concept of Nachfrist.”3 Among such standards are the United
Nations Convention on Contracts for the International Sale of Goods (1980)4

(“CISG” or “Convention”), UNIDROIT Principles of International Commercial
Contracts (1994)5 (“UNIDROIT Principles”) and Principles of European Con-
tract Law (1998)6 (“PECL”).

2 Bruno Zeller, Editorial Remarks on the Comparison of CISG Articles 47 and 49(1)(b) with

Principles of European Contract Law Article 8:106, at http://www.cisg.law.pace.edu/cisg/text/
peclcomp47.html last visited April 28, 2005) [hereinafter Zeller, Comparison of CISG

Articles 47 and 49(1)(b)]; Bruno Zeller, Editorial Remarks on the Comparison of CISG Ar-

ticles 63 and 64(1)(b) with Principles of European Contract Law Article 8:106, at http://www.
cisg.law.pace.edu/cisg/text/peclcomp63.html (last visited April 28, 2005).

3 Maryellen DiPalma, Nachfrist under National Law, the CISG, and the UNIDROIT and Eur-

opean Principles: A Comparison, 5 Int’l Cont. Adviser 28-38 (1999), available at http://
www.cisg.law.pace.edu/cisg/biblio/DiPalma.html (last visited April 25, 2005).

4 United Nations Convention on Contracts for the International Sale of Goods, April 11,
1980, art. 47, S.Treaty Doc. No. 98-9 (1984), 1489 U.N.T.S. 3, reprinted in United Na-
tions Conference for the International Sale of Goods, 19 I.L.M. 671 (1980) [hereinafter
CISG].
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Briefly speaking, the Nachfrist procedure allows an additional period for perform-
ance by the party who did not perform at the date due under the contract. It is a
companion of the remedy of specific performance, which is the right to require
performance of the contract by the non-performing party, which anticipates the
aid of a court or arbitral tribunal in enforcing that right. If one party delays
performing the contract, however, the “judicial procedure for enforcement may
[not seem feasible or may] require more time than the other party can afford to
wait.”7 It may consequently be to the aggrieved party’s advantage to avoid the
contract and make a cover transaction with a third party. “However, at that time
it may not be certain that the .. . delay [in performance] constitutes a fundamen-
tal breach of contract justifying the avoidance of the contract.”8 Thus, the
Nachfrist procedure is established in favor of the aggrieved party to relieve con-
cerns arising in waiting for performance or to eliminate uncertainties concerning
avoidance.

Among the three standards mentioned above, reference of Nachfrist can be,
above all, made to CISG Arts. 47 and 63, which generally defines the Nachfrist

concept under the Convention. More importantly, CISG Arts. 49(1)(b) and
64(1)(b) authorize the aggrieved buyer /seller to avoid the contract by the ex-
piration of a Nachfrist, regardless whether or not a fundamental breach has oc-
curred (in this context, it is usually discussed under the term “notice-avoid-
ance”). These relevant rules state, respectively:

5 United Nations International Institute Of The Unifications Of Private Law Principles
of International Commercial Contract, Rome, 1994, available at http://www.unilex.info
[hereinafter UNIDROIT].

6 Principles of European Contract Law, the Commission on European Contract Law (Klu-
wer Law International 1999) [hereinafter PECL].

7 The Secretariat Commentary is on the 1978 Draft of the CISG, not the Official Text,
which re-numbered most of the articles of the 1978 Draft. To the extent it is relevant to
the Official Text, the Secretariat Commentary on the 1978 Draft is perhaps the most
authoritative source one can cite. It is the closest counterpart to an Official Commentary
on the CISG. The Secretariat Commentary on the 1978 Draft of the CISG, art. 43 is on
the draft counterpart of CISG, art. 43. The Secretariat Commentary on the 1978 Draft of
the CISG, art. 59 is on the draft counterpart of CISG, art. 63. See Secretariat Commentary
on the 1978 Draft of the CISG, art. 43, cmt. 2, at http://www.cisg.law.pace.edu/cisg/text/
secomm/secomm-47.html (last visited April 28, 2005) [hereinafter Secretariat Commen-
tary on art. 43]; Secretariat Commentary on the 1978 Draft of the CISG, art. 59, cmt. 2, at

http://www.cisg.law.pace.edu/cisg/text/secomm/secomm-63.html [hereinafter Secretariat
Commentary on art. 59].

8 See Secretariat Commentary on art. 43, supra note 7, at cmt. 2; Secretariat Commentary
on art. 59, supra note 7.
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CISG Article 47
(1) The buyer may fix an additional period of time of reasonable length for
performance by the seller of his obligations.

(2) Unless the buyer has received notice from the seller that he will not
perform within the period so fixed, the buyer may not, during that period,
resort to any remedy for breach of contract. However, the buyer is not
deprived thereby of any right he may have to claim damages for delay in
performance.9

CISG Article 49(1)(b)
The buyer may declare the contract avoided [. . .] in the case of non-deliv-
ery, if the seller does not deliver the goods within the additional period of
time fixed by the buyer in accordance with paragraph (1) of article 47 or
declares that he will not deliver within the period so fixed.10

CISG Article 63
(1) The seller may fix an additional period of time of reasonable length for
performance by the buyer of his obligations.

(2) Unless the seller has received notice from the buyer that he will not
perform within the period so fixed, the seller may not, during that period,
resort to any remedy for breach of contract. However, the seller is not
deprived thereby of any right he may have to claim damages for delay in
performance.11

CISG Article 64(1)(b)
The seller may declare the contract avoided [. . .] if the buyer does not,
within the additional period of time fixed by the seller in accordance with
paragraph (1) of article 63, perform his obligation to pay the price or take
delivery of the goods, or if he declares that he will not do so within the
period so fixed.12

CISG Arts. 47 and 49(1)(b), or Arts. 63 and 64(1)(b), are provisions which span
both remedies through the principle of “Nachfrist,” a principle that has been
mainly borrowed from the German concept of Nachfrist,13 as well as from the
French procedure of mise en demeure.14

9 CISG, supra note 4, art. 47.
10 CISG, supra note 4, art. 49(1)(b).
11 CISG, supra note 4, art. 63.
12 CISG, supra note 4, arts. 64(1)(b).
13 § 326 BGB (F.R.G.).
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The two remedies spanned under CISG Arts. 47 and 49(1)(b), or Arts. 63 and
64(1)(b), are combined in UNIDROIT Principles Art. 7.1.5, which, “inspired by
the German concept of Nachfrist although similar results are obtained by differ-
ent conceptual means in other legal systems,” deals with the situation “where one
party performs late and the other party is willing to give extra time for perform-
ance.”15 It reads:

(1) In a case of non-performance the aggrieved party may by notice to the
other party allow an additional period of time for performance.

(2) During the additional period the aggrieved party may withhold per-
formance of its own reciprocal obligations and may claim damages but
may not resort to any other remedy. If it receives notice from the other
party that the latter will not perform within that period, or if upon expiry
of that period due performance has not been made, the aggrieved party
may resort to any of the remedies that maybe available under this Chapter.

(3) Where in a case of delay in performance which is not fundamental the
aggrieved party has given notice allowing an additional period of time of
reasonable length, it may terminate the contract at the end of that period.
If the additional period allowed is not of reasonable length it shall be ex-
tended to a reasonable length. The aggrieved party may in its notice pro-
vide that if the other party fails to perform within the period allowed by
the notice the contract shall automatically terminate.

(4) Paragraph (3) does not apply where the obligation which has not been
performed is only a minor part of the contractual obligation of the non-
performing party.16

PECL has also adopted a Nachfrist procedure in basically the same form as under
the CISG. Of particular relevance, PECL Art. 8:106, almost identical to UNI-
DROIT Principles Art. 7.1.5, prescribes that:

(1) In any case of non-performance the aggrieved party may by notice to
the other party allow an additional period of time for performance.

14 See Zeller, Comparison of CISG Articles 47 and 49(1)(b), supra note 2.
15 Comment on UNIDROIT Principles, art. 7.1.5, available at http://www.cisg.law.pace.edu/

cisg/principles/uni47,49.html (last visited April 25, 2005).
16 UNIDROIT, supra note 5, art. 7.1.5.


